
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/6/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME:  10:00   CASE#: MSC16-02439 
CASE NAME: AS VS. TEAM PERSONA, INC. 
JURY TRIAL - SHORT CAUSE/ 3 DAY(S) 
* TENTATIVE RULING: * 
 
The Court is informed that a stipulated judgment has been filed. 

  

 2.  TIME:  9:00   CASE#: MSC08-00992 
CASE NAME: PUTNAM VS. ACKERMAN 
HEARING ON MOTION FOR ORDER DETERMINING AND DENYING CLAIM 
FILED BY PUTNAM LEASING COMPANY I, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s counsel and defendant to appear for hearing on the claim of exemption, if a hearing 
is needed. 
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 3.  TIME:  9:00   CASE#: MSC15-01459 
CASE NAME: LASKARI VS. DOES 1 TO 5 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY COWAN & THOMPSON CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion for judgment on the pleadings is granted.  This case is dismissed.  
Defendant may seek costs by memorandum of costs.  Defendant may also submit a judgment 
for any sanctions previously awarded by the Court and not paid. 
 
The logic of this motion is straightforward.  Plaintiff failed to serve verified responses to 
defendant’s requests for admission.  On defendant’s motion, therefore, this Court granted 
defendant’s motion to deem matters admitted.  Those deemed admissions are conclusively fatal 
to plaintiff’s entire case.  Having thus admitted the falsity of his entire case, plaintiff has no 
further case to pursue. 
 
This result was not inevitable.  In its tentative ruling granting the motion to deem matters 
admitted, the Court went out of its way to point out to plaintiff that all he had to do to avoid being 
deemed to have made such admissions was to serve a verification before the time of hearing.  
Plaintiff did not avail himself of this easy solution. 
 
Instead, plaintiff (as is his usual practice) has filed an opposition in which he recounts his 
version of what allegedly happened in the incident in question, along with lengthy assertions 
about his unrelated health issues – all presented in block capitals, bold face, and italics, none of 
which adds anything to the substance of what he has to say.  His factual account, however, is 
beside the point because of what he has been deemed to have admitted.  His health problems 
are also beside the point unless they might be an excuse for his failure to serve verifications – 
which he does not assert with any particularity, or in any appropriate procedural vehicle. 
 
In addition, the Court had previously suggested that plaintiff might look into Code of Civil 
Procedure § 473 as a way of seeking relief from the order deeming matters admitted.  Plaintiff 
has filed a document captioned as § 473 (not a noticed motion as would be required).  But that 
document says nothing about why plaintiff failed to serve timely verified responses to the 
requests for admission, and nothing about why he should be relieved from that failure. 
 
Plaintiff’s request for judicial notice is denied, as there is nothing in it that might possibly be 
judicially noticeable. 
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 4.  TIME:  9:00   CASE#: MSC15-01459 
CASE NAME: LASKARI VS. DOES 1 TO 5 
HEARING ON OSC RE: WHY CASE SHOULD NOT BE DISMISSED 
FOR FAILURE TO PAY SANCTIONS 
* TENTATIVE RULING: * 
 
Various sanctions have previously been assessed against plaintiff.  The Court has no current 
information as to whether those have been paid.  It appears possible that plaintiff could be 
excused for any failure to pay on account of inability to pay, but he has proffered no such 
showing in response to this order to show cause. 
 
Because the Court is granting judgment on the pleadings on other grounds (Line 3), this OSC 
is moot. 

  

 5.  TIME:  9:00   CASE#: MSC15-01459 
CASE NAME: LASKARI VS. DOES 1 TO 5 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This Case Management Conference is taken off calendar. 

  

 6.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY HAMENT MAHAJAN 
* TENTATIVE RULING: * 
 
Continued by the Court to July 13, 2018, to be heard concurrently with the other pending 
motions in this case. 

  

7.  TIME:  9:00   CASE#: MSC16-01419 
CASE NAME: RIVERA VS. GELUARDI 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY COURTNEY CHRISTIN YOUNG 
* TENTATIVE RULING: * 
 
This matter was continued by agreement. 
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 8.  TIME:  9:00   CASE#: MSC16-02230 
CASE NAME: YOUNG VS. YOUNG 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY COURTNEY CHRISTIN YOUNG 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing as to grounds for withdrawal. 

  

 9.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME: AVALON VS. SOBAYO 
HEARING ON MOTION FOR RELIEF FROM WAIVER OF OBJECTIONS 
FILED BY HONG GARDNER 
* TENTATIVE RULING: * 
 
These two motions for relief from waiver of objections are the mirror images of motions 
to compel filed by the opposing parties.  The motions to compel were continued so that all four 
motions could be heard on the same date.  However, the two motions to compel have since 
been withdrawn.  The Court assumes this to mean that the discovery disputes among these 
parties are either resolved or otherwise mooted.  (Inquiries about this to counsel have gone 
unanswered.)  Accordingly, these motions are taken off calendar.  If the Court is 
misunderstanding the situation and there is still any need for rulings on any parts of these 
motions, the moving parties may contact the Court (in the same manner as contesting a 
tentative) to specify what is still at issue and request a reinstated future court date. 

  

 10.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME: AVALON VS. SOBAYO 
HEARING ON MOTION FOR RELIEF FROM WAIVER OF OBJECTIONS 
FILED BY AVALON NGUYEN GARDNER LIVING TRUST, UTD 
* TENTATIVE RULING: * 
 
See Line 9. 

  

11.  TIME:  9:00   CASE#: MSC17-01765 
CASE NAME: FLANDERMEYER VS. HUDSON MANAGEMENT CO. 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY WERNER ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
Werner seeks to strike the punitive damages allegations and prayer from the Flandermeyers’ 
complaint.  The motion to strike was filed on March 13, 2018.  Code of Civil Procedure § 435.5 
required Werner to meet and confer with the Flandermeyers before filing such a motion.  There 
is no indication in the Court’s file that any attempts at meet and confer were made.  
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Compounding its failure to meet and confer, it appears that when the Flandermeyers offered to 
stipulate to amend their complaint, Werner refused to so stipulate.  Resolving a motion to strike 
punitive damages by way of a stipulated amendment is, of course, precisely the sort of 
resolution that the statutorily-required meet and confer process is aimed at achieving.  
By declining this “gift horse” from plaintiffs, defendant ran a risk that the Court might decline to 
grant the same relief defendant could have had by stipulation. 

For their part, the Flandermeyers filed no opposition to the motion until June 27.  Their 
opposition was due to be filed on June 22.  (That is likely why the first amended complaint was 
rejected for filing on June 25.)  And the opposition is really a thinly-veiled motion for leave to file 
an amended complaint. 

The Court treats the motion to strike as unopposed.  It is, therefore, granted.  Leave to amend 
also is permitted.  The Flandermeyers may file the proposed first amended complaint attached 
as Exhibit 1 to Mr. Cordova’s declaration. It must be served and filed on or before July 13, 2018. 
Thereafter, responsive pleadings shall be due per code. 

This moots plaintiffs’ motion for leave to amend the complaint, now calendared for September 7, 
2018.  That date is taken off calendar.  Likewise, because defendant will be filing a new answer 
to the first amended complaint, defendant’s motion for leave to amend its answer (calendared 
for July 13, 2018) is moot and is taken off calendar. 
 
In the future, both sides’ counsel are admonished (1) to pay better attention to their obligations 
to meet and confer, (2) to pay better attention to their filing deadlines, and (3) to proceed by 
stipulation where there is no real disagreement.  Both sides may find that future filings in 
violation of these admonishments may be rejected or denied. 

  

12.  TIME:  9:00   CASE#: MSC17-01919 
CASE NAME: TROTTER VS. DEUTSCHE BANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY DEUTSCHE BANK TRUST COMPANY AMERICAS, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Demurrer filed by Nationstar Mortgage, LLC d/b/a Mr. Cooper and 
Deutsche Bank Trust Company Americas, as Trustee for Residential Accreddit Loans, Inc. The 
Demurrer relates to the Second Amended Complaint filed by Pamela Trotter.  The Second 
Amended Complaint (SAC) asserts causes of action for (1) violation of Civil Code § 2923.6; 
(2) violation of Civil Code § 2923.7; (3) negligence; (4) unfair business practices; and 
(5) violation of civil code § 2923.5. 

Defendants’ demurrer is sustained without leave to amend.  The Court will discuss each 
cause of action in turn.  As an overview, however, this is a very straightforward matter.  The 
Court sustained these defendants’ demurrer to the First Amended Complaint (FAC), largely 
because it did not allege any material violations of the various legal provisions.  As the Court 
said then:  “The Court assumes without ruling that the FAC sufficiently alleges that defendants 
have violated the requirements the several Civil Code sections asserted, and have acted 
negligently in so doing.  That alone, however, will not suffice to plead viable causes of action.  If 
Plaintiff would have suffered foreclosure and loss of the house even if these sections had been 
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complied with, then violation of the statutory requirements has not caused her any actionable 
harm, and she has no causes of action.” 

The Court granted leave to amend (in part), to give plaintiff a chance to provide the allegations 
of causation and harm that were missing from the FAC.  But plaintiff does not even seriously 
pretend to have done so.  Her opposition quotes or cites to not a single new allegation in the 
SAC that rescues the SAC from the fate of the FAC, by providing the allegations of materiality 
and causation that were previously missing.  On the contrary, where the prior ruling identified 
particular allegations of causation and harm as substantively inadequate or too conclusory, 
plaintiff’s response has apparently been simply to delete those insufficient allegations – but 
without substituting any new ones in their places.  This alone is more than adequate reason to 
sustain the present demurrer – and to do so without leave to amend, as it is apparent that 
plaintiff has no legally adequate allegations to add. 

Request for Judicial Notice 

Defendants request judicial notice of several county recorder documents. This request is 
unopposed.  The request is granted.  Evid. Code §§ 452, 453. 

Violation of Civil Code § 2923.6 

As the Court noted in its prior Orders, the prohibition on dual tracking was codified in former 

section 2923.6 that was repealed on January 1, 2018.  Prior to that date, Civil Code § 2923.6 

prohibited “dual tracking”, wherein a “borrower’s mortgage servicer, a mortgage service, 

mortgagee, trustee, beneficiary, or authorized agent” records a notice of default or notice of 

sale, notwithstanding a pending application for a first lien loan modification.  The ban on “dual 

tracking” became effective once the borrower submitted a “complete application for a first lien 

loan modification.”  HBOR provided injunctive relief only for a “material” violation of the dual 

tracking statute.  See former Civ. Code § 2924.12(a)(1) (“a borrower may bring an action for 

injunctive relief to enjoin a material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 

2924.10, 2924.11, or 2924.17”) (emphasis added). 

The new § 2923.6 does not contain dual tracking prohibitions.  There is also no longer a remedy 
for a material violation of this section codified in § 2924.12.  Furthermore, Civil Code § 2924.11 
is not a simultaneous reenactment of § 2923.6.  The two statutes are not identical; for example, 
former § 2923.6 prohibited recording a notice of default while a complete application for loan 
modification is pending, which § 2924.11 does not.  

As a consequence, Plaintiff’s claim for violation of § 2923.6 has been abated.  See Rankin v. 
Longs Drug Stores California, Inc. (2009) 169 Cal.App.4th 1246, 1256 (“[w]hen a pending action 
seeks recovery based on a statutorily based obligation, and that statutory provision is repealed 
by legislation not containing an express saving clause, the California courts have consistently 
concluded the pending actions should be abated.”); see also Governing Board v. Mann (1977) 
18 Cal.3d 819, 829 (“when a pending action rests solely on a statutory basis, and when no 
rights have vested under the statute, ‘a repeal of such a statute without a saving clause will 
terminate all pending actions based thereon.’”). 

“Where a right is created solely by a statute, and is dependent upon the statute alone, and such 
right is still inchoate, and not reduced to possession, or perfected by final judgment, the repeal 
of the statute destroys the remedy, unless the repealing statute contains a saving clause.”  
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Napa State Hospital v. Flaherty (1901) 134 Cal. 315, 317; see also Krause v. Rarity (1930) 210 
Cal. 644, 652 (where a right of action did not exist at common law, but depends solely upon a 
statute, a repeal of the statute destroys that right unless it has been reduced to final judgment or 
unless the repealing statute contains a saving clause protecting rights in pending litigation).  
Here, Plaintiff brought a claim for injunctive relief for alleged dual tracking violations, a cause of 
action that did not exist at common law and derived from the HBOR statute.  She did not 
proceed to final judgment before the statute was repealed. As a consequence, her rights did not 
vest under § 2923.6. 

As a separate and independent ground for sustaining the demurrer, even if Plaintiff’s claim for 
violation of § 2923.6 were not abated, Plaintiff has not alleged a material violation of former 
§ 2923.6.  Notwithstanding her opportunity to amend, Plaintiff has failed to allege that any 
technical violations of the dual tracking provisions were “material”, in the sense that but for those 
violations, Defendants would have agreed to a loan modification agreement Plaintiff could have 
afforded.  In the absence of such allegations, Plaintiff has failed to allege that she were 
damaged by any alleged technical violations of § 2923.6. 

Remaining HBOR Causes of Action 

Plaintiff’s remaining HBOR claims (for violation of Civil Code §§ 2923.7 and 2923.5) also suffer 
from a failure to allege that any technical violations of these statutes were material.  

Civil Code § 2923.7(a) requires a single point of contact to be appointed when a borrower 
“requests a foreclosure prevention alternative,” such as a loan modification.  Civ. Code 
§ 2923.7(a).  Civil Code § 2923.5 precludes a mortgage servicer, mortgagee, trustee, 
beneficiary, or authorized agent from recording a Notice of Default without meeting several 
contact requirements and waiting a proscribed period of time.  HBOR provides relief only for a 
“material” violation of the statute.  Civ. Code § 2924.12.  Plaintiff’s allegations do not present a 
material violation of either § 2923.7 or § 2923.5.  

Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries.  Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62.  “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.”  Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714.  See Daniels v. Select 
Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1158, 1180-82; Alvarez v. BAC Home 
Loans Servicing, L.P. (2014) 228 Cal.App.4th 941, 944-49; Jolley v. Chase Home Finance, LLC 
(2013) 213 Cal.App.4th 872. 

The SAC (once again) fails to allege how Defendant’s alleged negligent conduct caused 
Plaintiff’s default. In the absence of such a nexus, Plaintiff has failed to allege facts sufficient to 
state a claim for negligence. 

Violation of Cal. Bus. & Prof. Code § 17200 

California’s unfair competition law (“UCL”), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
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practice. § 17200.  A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim.  See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337.  
Restitution is the only form of damages available under the UCL.  See Korea Supply Co. v. 
Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of appears to be the alleged HBOR violations, as 
well as negligently failing to timely review Plaintiff’s loan modification application (SAC at ¶ 77).  
However, despite the opportunity to amend, Plaintiff’s SAC remains bereft of allegations which 
would demonstrate causation. Although Plaintiff has alleged economic injury in the form of “back 
dues and interest” (SAC ¶ 101), she has not adequately alleged that this monetary harm was 
caused by Defendants’ allegedly unfair and fraudulent conduct, Plaintiff has failed to allege facts 
sufficient to state a cause of action for violation of Bus. & Prof. Code § 17200. 

  

13.  TIME:  9:00   CASE#: MSC17-02022 
CASE NAME: QUINTANILLA VS. EWING 
HEARING ON MOTION FOR ORDER COMPELLING DEFT MELISSA EWING'S RESPONSE 
FILED BY CESAR QUINTANILLA 
* TENTATIVE RULING: * 
 
Plaintiff’s omnibus motion to compel, against defendant Ewing, is granted in part and deferred 
in part. 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions to Ewing (served on or about February 22, 2018) are deemed 

admitted.  Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no 

responses were served prior to the hearing.  In the event that defendant has served responses 

prior to the hearing, no matters will be deemed admitted. 

The motion to compel responses to document requests is granted.  Defendant Ewing must 

serve responses to plaintiff’s first set of document requests (served on or about February 22, 

2018), without objections, within 30 days following service of the Order After Hearing hereon.  

Ewing must also produce all such documents within 35 days following service of the Order After 

Hearing hereon. 

As to interrogatories, the Court defers ruling at present.  If Ewing does not serve responses to 
the requests for admissions before hearing, then it may transpire that the order deeming matters 
admitted effectively moots plaintiff’s need for interrogatory responses.  If Ewing does serve such 
responses, or if plaintiff believes he needs interrogatory responses despite the order deeming 
matters admitted, plaintiff may request a further hearing date when submitting his Order After 
Hearing hereon, specifying the particular interrogatories or subparts still at issue. 
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In this connection, the Court observes:  (1) It appears that the signature under oath, provided on 
the form for form interrogatories, is intended to cover Ewing’s responses to both form and 
special interrogatories.  (2) To the extent that plaintiff believes he genuinely needs further 
information on any particular interrogatories, a face-to-face (or at least live-telephonic) meet-
and-confer is likely to be more productive than a letter.  (3) The failure to put responses on 
pleading paper is improper form, but not of any substantive significance.  (4) Some of these 
interrogatories are facially irrelevant to the present dispute (e.g., those concerning driver’s 
license, employment, or education), and appear to be asked (and moved on) only as 
harassment.  (5) While Ewing has not separately responded to all subparts, it is not obvious that 
any further information is really called for or needed as to many of the subparts at issue. 
 
Sanctions are awarded in the amount of $335, payable by Ewing to counsel for plaintiff within 
30 days after service of the Order After Hearing hereon.  The Court intends that this sanction 
award will stand (and further sanction requests will not be entertained) regardless of whether 
any responses to requests for admission are served, or whether any further hearing is held with 
respect to interrogatories. 

  

14.  TIME:  9:00   CASE#: MSC17-02022 
CASE NAME: QUINTANILLA VS. EWING 
HEARING ON MOTION FOR: ORDER COMPELLING ERIC YUNCK'S RESPONSE 
FILED BY CESAR QUINTANILLA 
* TENTATIVE RULING: * 
 
Plaintiff’s omnibus motion to compel, against defendant Yunck, is granted in part and deferred 
in part. 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions to Yunck (served on or about February 22, 2018) are deemed 

admitted.  Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no 

responses were served prior to the hearing.  In the event that defendant has served responses 

prior to the hearing, no matters will be deemed admitted. 

The motion to compel responses to document requests is granted.  Defendant Yunck must 

serve responses to plaintiff’s first set of document requests (served on or about February 22, 

2018), without objections, within 30 days following service of the Order After Hearing hereon.  

Yunck must also produce all such documents within 35 days following service of the Order After 

Hearing hereon. 

As to interrogatories, the Court defers ruling at present.  If Yunck does not serve responses to 
the requests for admissions before hearing, then it may transpire that the order deeming matters 
admitted effectively moots plaintiff’s need for interrogatory responses.  If Yunck does serve such 
responses, or if plaintiff believes he needs interrogatory responses despite the order deeming 
matters admitted, plaintiff may request a further hearing date when submitting his Order After 
Hearing hereon, specifying the particular interrogatories or subparts still at issue. 
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In this connection, the Court observes:  (1) It appears that the signature under oath, provided on 
the form for form interrogatories, is intended to cover Yunck’s responses to both form and 
special interrogatories.  (2) To the extent that plaintiff believes he genuinely needs further 
information on any particular interrogatories or subparts, a face-to-face (or at least live-
telephonic) meet-and-confer is likely to be more productive than a letter.  (3) The failure to put 
responses on pleading paper is not proper form, but not of any substantive significance.  
(4) Some of these interrogatories are facially irrelevant to the present dispute (e.g., those 
concerning driver’s license, employment, or education), and appear to be asked (and moved on) 
only as harassment.  (5) While Yunck has not separately responded to all subparts, it is not 
obvious that any further information is really called for or needed as to many of the subparts at 
issue. 
 
Sanctions are awarded in the amount of $335, payable by Yunck to counsel for plaintiff within 30 
days after service of the Order After Hearing hereon.  The Court intends that this sanction award 
will stand (and further sanction requests will not be entertained) regardless of whether any 
responses to requests for admission are served, or whether any further hearing is held with 
respect to interrogatories. 

  

15.  TIME:  9:00   CASE#: MSC17-02202 
CASE NAME: ENOS VS. BANK OF AMERICA 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY MICHAEL ENOS, PAULA ENOS 
* TENTATIVE RULING: * 
 
Plaintiffs’ unopposed motion for leave to file a second amended complaint is granted.  
The second amended complaint, in the form attached to the motion, must be filed and served by 
July 13, 2018. 

  

16.  TIME:  9:00   CASE#: MSN18-1080 
CASE NAME: MATTER OF SEQUOIA COMPANIES 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY SEQUOIA COMPANIES, LLC 
* TENTATIVE RULING: * 
 
This petition is continued for three weeks, to July 27, 2018.  The Court calls Mr. Burnett’s 
attention to the response filed by the annuity payor (Berkshire Hathaway Life Insurance Co. of 
Nebraska), describing what may potentially be a substantially better opportunity for Mr. Burnett 
than that offered by Sequoia.  Mr. Burnett should indicate before July 27 whether he wishes to 
withdraw from his present arrangement with Sequoia in favor of a new transaction with 
Berkshire Hathaway. 
 
Counsel for Sequoia is directed to ensure that Mr. Burnett is promptly provided with a copy of 
this tentative ruling. 
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ADD-ONS 

17.  TIME:  9:01   CASE#: MSC17-00412 
CASE NAME: NARLOCH VS. NSH MANAGEMENT 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF CLAIM 1 FOR 
DECLARATORY RELIEF  /  FILED BY DR. JOSEPH NARLOCH, et al. 
* TENTATIVE RULING: * 
 
Counsel to appear to discuss certain procedural problems that must be resolved before the 
Court could reach the merits of either side’s motion. 
 
On the present state of the motion papers, it appears to the Court that it must simply deny both 
sides’ summary judgment/summary adjudication motions on solely procedural grounds, which 
the Court discusses in more detail below.  That result, however, appears to be contrary to the 
preferences and expectations of both sides, each of which seems genuinely to desire the 
Court’s rulings on the merits issues presented in both motions.  These procedural problems are 
simply ignored in the moving and opposition papers.  Neither side’s motion pays any attention to 
the technical defects its own motion raises.  Nor has either side has raised any such procedural 
objections to the other side’s motion.  Nevertheless, these problems operate as limits on the 
Court’s ability to entertain and grant motions for summary judgment or adjudication. 
 
Absent agreement of the parties, this Court does not cut corners on the procedural requirements 
for summary judgment or adjudication.  If Code of Civil Procedure § 437c says that a particular 
motion cannot be granted because it is procedurally defective, then the motion will be denied.  
But this Department has often had occasion to urge parties in particular cases to consider using 
the stipulation procedure of § 437c(t) as a means of seeking the Court’s ruling on an important 
legal issue separating the parties even if there are technical bars to presenting that issue in a 
traditional § 437c motion – especially where that issue is important to the future conduct of the 
case (for example by guiding or limiting the scope of discovery), or where the issue is a key 
stumbling block to potential settlement.  Further, § 437c(t) aside, the Court has in mind that the 
parties may waive any number of technical objections by appropriate stipulation. 
 
Here, the key substantive issue teed up in both sides’ motions is whether NSH is or is not in 
violation of the non-complete provision in § 5.14 of the Operating Agreement (and whether 
plaintiffs do or do not have a viable claim for such violation).  As the Court notes below, that 
substantive dispute is not cleanly presented in the pleadings as suitable for summary judgment 
or adjudication.  Nevertheless, under the Court’s order of June 13, 2017, that issue is the only 
part of this case that is not referred to arbitration, and not stayed in this action.  If either side is in 
a position to win that issue as a matter of law, therefore, such a ruling would effectively end the 
non-arbitrable portion of this dispute.  And conversely, if (on the merits) both sides’ motions are 
substantively denied, that will inform the parties as to the discovery to be conducted, and may 
well affect both sides’ expectations in a way conducive to settlement.  The Court has the 
impression that both sides would prefer to secure the Court’s substantive ruling on the present 
motions for these reasons. 
 
Further, to state what is obvious, while the Court has given substantial thought to the merits of 
these motions, the Court is drawing attention to these procedural problems before it gives any 
indication of its thinking on those merits.  Obviously, if the procedural bars cannot be removed 
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(by agreement or otherwise), then the present motions will have to be denied on procedural 
grounds and it would be inappropriate for the Court to make substantive rulings.  Moreover, the 
Court has in mind that a party finding itself on the losing end of a tentative on the merits may 
suddenly discover that it has procedural objections it would not have raised before reading the 
tentative. 
 
The Court is conscious that these motions have already been continued once.  Bluntly, though, 
it is the parties’ inattention to the procedural nuances that made that continuance necessary.  In 
any event, if the Court were to plow through and proceed with hearing these motions on July 6, 
the result would likely be denial of both motions on procedural grounds. 
 
The procedural points discussed below are themselves tentative rulings.  Thus, as with any 
other tentatives, they may be contested.  If either party believes the Court is simply wrong about 
how these procedural snags would defeat its motion, that party may appear and argue to that 
effect.  (That might entail further briefing, of course.) 
 
Assuming that the Court adheres to its present procedural views, however, the Court invites the 
parties to make express what it believes to be already implicit from their motion papers and their 
conduct, namely a stipulation as to the extent and manner in which the issues raised on these 
cross-motions may properly be presented for decision at this juncture in the case.  Specifically, 
the Court inquires whether the parties are willing to stipulate under § 437c(t) that the Court 
should proceed to rule on both sides’ present motions as to some or all of the following 
contentions (or as they may agree to modify or add to them): 
 

1. NSH’s contention that there is no triable fact issue concerning limitations, and that the 
claim of the original plaintiffs (Drs. Narloch, Toma, and Scott) that NSH is in violation of 
the non-compete provision is barred by the statute of limitations. 
 

2. Plaintiffs’ contention that there is no triable fact issue concerning the claims of Dr. 
Narloch, Toma, and Scott (personal or derivative) for violation of the non-compete 
provision, and that NSH should be adjudicated as being in violation of that provision. 

 
Indemnification 

 
The parties will note that the Court has not included in the above list the issue of 
indemnification.  That is because the Court is tentatively of the view that plaintiffs’ claim for 
indemnification, as presented in the Sixth Cause of Action in both the original complaint and the 
first amended complaint, has been stayed and referred to arbitration in the Court’s 6/13/17 
order.  NSH’s motion tacitly seeks to avoid this problem by treating the Sixth Cause of Action as 
though it had been bifurcated into two separate indemnification claims – one as to non-compete 
issues, and the other as to all other issues.  But there is nothing in the Sixth Cause of Action 
that supports or even suggests such a bifurcation.  The cause of action seeks indemnification 
for both parts together. 
 
Further, arbitrability and stay orders aside, that issue is better deferred until the substantive 
results of both that arbitration and this lawsuit are better known.  Any ruling the Court could 
grant on that issue now would necessarily be hypothetical and conditional, because the results 
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of the underlying merits may affect the existence and extent of any indemnification obligation.  If 
this issue is to turn on a distinction in the basic nature of plaintiffs’ claims between claims 
asserted as shareholders versus claims asserted as directors (as NSH argues), it would be 
better to make a call on that distinction after we have seen in detail exactly what the claims are 
that plaintiffs are litigating. 
 
If the parties do think it advantageous to seek a ruling now as to NSH’s director-versus-
shareholder theory as it would apply only to the non-compete issues – that is, to proceed as if 
the Sixth Cause of Action had been split into two separate causes of action, only one of which is 
arbitrable and stayed – then they may seek to stipulate to an appropriate added item in the 
above list, if they can figure out how to write it. 
 

The Newly Added Plaintiffs 
 
Also not included in the above list is anything about the non-compete-related claims of the two 
newly added plaintiffs, Drs. Chang and Colafi.  As the Court notes below, there actually is no 
motion pending by which NSH seeks to adjudicate those plaintiffs’ claims.  There is some 
discussion of them in the briefs in connection with limitations issues, but clearly any limitations 
theory would be different from the limitations defense asserted against the original plaintiffs.  
There may be other lines of defense that would apply uniquely to the non-compete claims of 
these two plaintiffs, but those theories have not been briefed or developed on the present 
motions. 
 

Summary Adjudication 
 
Plaintiffs move for summary adjudication.  What they seek is the Court’s adjudication that NSH 
is in violation of the non-compete.  Since the fact of the competition (in violation of what § 5.14 
provides) is not disputed here, that comes down to seeking an adjudication that the purported 
express waiver of 2008 is not legally in effect. 
 
Plaintiffs label this, procedurally, as a motion for summary adjudication on their “first claim for 
declaratory relief”.  That, however, is not true to the actual pleadings in the case, nor to the 
Court’s June 2017 order.  There exists no separate cause of action such as plaintiffs purport to 
seek adjudication of. 
 
The June 2017 arbitration order, as modified by the agreement of the parties, contemplates that 
there is a clear and distinct boundary in this case between (a) claims concerning violation of the 
non-compete, and (b) everything else – especially, but not exclusively, plaintiffs’ claims that 
NSH is mis-managing SSC in ways other than by owning and operating Aspen.  To that end and 
on that assumption, the June 2017 order specified that the complaint’s Second Cause of Action 
(labeled, not quite technically accurately, as “Injunctive Relief”), was not referred to arbitration 
and was not subject to the stay pending arbitration, because it raises claims relating only to the 
non-compete issue.  Conversely, the order recognized that the complaint’s First Cause of Action 
(labeled “Declaratory Relief”) expressly encompassed allegations of both non-compete 
violations and other mismanagement.  By agreement of the parties, however, plaintiffs expressly 
forswore relying on any non-compete violations as a ground for termination of NSH’s role as 
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Manager – thereby effectively limiting the First Cause of Action only to plaintiffs’ claim that SSC 
has the right to terminate NSH as manager for other reasons. 
 
Where, then, is the “first claim for declaratory relief”, as to which plaintiffs’ motion seeks 
summary adjudication?  It’s nowhere in the complaint.  Plaintiffs requested declaratory relief in 
the First Cause of Action as to (at least) two alleged sets of contract breaches, so adjudication 
as to the non-compete would not dispose of the First Cause of Action even as originally pleaded 
– let alone as it stands now, given that plaintiffs have expressly disclaimed any reliance on non-
compete violations in this count and have expressly approved an order relegating the First 
Cause of Action to arbitration. 
 
Plaintiffs might have sought summary adjudication as to the pleaded Second Cause of Action, 
which (all agree) is limited only to alleged non-compete violations.  But they don’t, presumably 
because at this point they ask only for declaratory relief, not injunctive relief, and they are not 
quite ready to try to bite off a chunk as large as injunctive relief. 
 
Nor is the problem limited to the first two causes of action in the complaint.  The June 2017 
order is not explicit about what happens to the rest of the complaint.  The remaining causes of 
action, however, all incorporate allegations about breach of the non-compete. 
 
In effect, then, plaintiffs’ summary adjudication motion proceeds as though plaintiffs had already 
done a thorough reorganization of the causes of action in their complaint, so as to identify and 
isolate some cause of action on which they seek only declaratory relief as to only the breach of 
the non-compete.  In the Court’s view, the parties may be allowed to proceed as if such a major 
redrafting of the pleadings had occurred, if – but only if – they are willing to stipulate under 
§ 437c(t) that the Court should consider whether one side or the other prevails as a matter of 
law on the non-compete issues. 
 

Summary Judgment 
 
NSH’s motion is labeled as only a motion for summary judgment – not for summary 
adjudication, even in the alternative.  That raises a related but distinct set of problems. 
 
NSH, like plaintiffs, might have evaded this procedural trap by expressly seeking only summary 
adjudication as to the Second Cause of Action.  But they have not done so.  Summary 
judgment, as distinguished from summary adjudication, can be sought only as to an entire 
action.  If it would leave some part of the case unadjudicated, it cannot be granted.  See Code of 
Civil Procedure § 437c(c). 
 
NSH’s motion might fairly be described as seeking adjudication of something like “all of the case 
that hasn’t been referred to arbitration and stayed”.  That, however, is not a category of 
summary judgment allowed in § 437c, except by stipulation under § 437c(t).  The arbitrable 
issues (such as termination and mis-management) have been referred to arbitration, and 
litigation of them in this action has been stayed.  But that doesn’t mean they aren’t still part of 
this action.  They are.  Indeed, the parties so recognized when they stipulated to plaintiffs’ 
recent filing of a first amended complaint, which includes all the same arbitrable claims.  The 
Court may yet be called upon to act upon these arbitrable claims in some fashion – for example, 
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because the arbitration falls through for some reason; because the arbitration award leaves 
some part of the claims unadjudicated; or because one side or the other asks the Court to 
confirm or vacate the arbitration award. 
 

The Amended Complaint 
 

Finally, there is at least a technical problem arising from the fact that after NSH filed its 
summary judgment motion, plaintiffs (pursuant to stipulation) filed a first amended complaint.  
The usual rule is that a motion directed at a particular pleading is effectively mooted by the filing 
of a superseding pleading.  See State Compensation Ins. Fund v. Superior Court (2010) 184 
Cal.App.4th 1124, 1130 (“once an amended complaint is filed, it is error to grant summary 
adjudication on a cause of action contained in a previous complaint”). 
 
The point here is probably more technical than real, as applied to NSH’s effort to defeat the 
claims of the original plaintiffs (Drs. Narloch, Toma, and Scott).  The Court has not attempted a 
line-by-line comparison of the original complaint and the FAC, but it has the impression that the 
only new feature of the latter is the addition of two new plaintiffs.  If that is so, then one might 
say that the claims being pleaded by Narloch, Toma, and Scott are effectively unamended, 
asserting the same factual allegations and legal theories in the FAC as in the original complaint. 
 
But that only points out a further problem in seeking summary judgment, not summary 
adjudication.  As NSH’s reply brief points accurately out, its motion actually does not seek to 
adjudicate anything against the claims of the newly added plaintiffs (Drs. Chang and Calafi).  
But if that’s so, then how can NSH say that it is validly seeking summary judgment? 

 

18.  TIME:  9:02   CASE#: MSC17-00412 
CASE NAME: NARLOCH VS. NSH MANAGEMENT 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY NSH MANAGEMENT OF 
CALIFORNIA, INC. 
* TENTATIVE RULING: * 
 
See Line 17. 

 

 


